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BY THE BOARD:

On May 12, 2006, XO Communications Services, Inc., (“XO") filed a motion for reconsideration
with the New Jersey Board of Public Utilities (“Board”), seeking modification of the Board'’s April
27, 2006 Order that finalized the language of a number of arbitrated interconnection agreement
between XO and other competitive local exchange carriers (“CLECs”) and Verizon New Jersey
Inc. ("VNJ”). Specifically, XO calls upon the Board to (1) exclude from the amendment contract
language that permits VVNJ to retroactively re-price network elements and facilities requested by
XO if VNJ prevails in a dispute concerning self-certification; and (2) adopt express language
requiring VNJ to continue to provision Discontinued Facilities at all wire centers and route
locations where XO self-certifies that the elements and facilities remain available under Section
251(c)(3). Within a timely manner, VNJ filed its opposition to this motion, claiming that XO failed
to satisfy the technical requirements of the application and failed to assert any errors of fact or
law such that reconsideration should be entertained.

X0, in its motion, calls upon the Board to make two major changes to the interconnection
agreements. First, XO claims that its proposed language should be substituted for that in the
current agreement as to charges following a dispute over self-certification and Section 251 (c)}3)
UNEs. The language currently in the agreement, according to XO, allows VNJ to effectively
Impose a penalty upon New Jersey CLECs that use the unbundling rights authorized by the
FCC by allowing a month-to-month rate, rather than a term or volume rate. Furthermore, as the
language conceivably allows for late charges and other fees, according to XO, this language
provides VNJ with an incentive to delay bringing disputes to the Board in a timely manner.
Thus, XO calls upon the Board to modify this language, in keeping with the decisions of
Massachusetts, California, and New York.

Second, XO claims that the Board should adopt XO’s language requiring VNJ to continue to
provide discontinued facilities at all wire centers where XO self-certifies, subject to FCC
requirements and the Triennial Review Remand Order (“TRRO”). XO claims that VNJ has
recently asserted that it may re-price elements even where XO has self-certified, and thus the
proposed language is necessary to ensure appropriate action by VNJ. Therefore, XO calls upon
the Board to modify the language in the interconnection agreemerits.

VNJ, in its reply, asserts that XO failed to satisfy the requirements of N.J.A.C. 14:1-8.6, by filing
to state, in separately numbered paragraphs, the alleged errors of law or fact relied upon, such
that the motion is incomplete. VNJ claims that XO, in asking for a change in language as to the
pricing of Section 251(c)(3) UNEs following a dispute over self-certification, fails to assert any
error in fact or law; instead, XO is simply asking for a modification to the language to relieve
itself of its burden in the self-certification process. VNJ asserts that, under XO’s proposed
language, the CLEC would have an incentive to make false or incorrect self-certifications, and
that it is impractical or impossible to determine the correct rate that might have applied to the
CLEC if it had correctly ordered its special access instead of the UNE. The current language,
notes VNJ, accurately reflects that the CLEC has received a month-to-month special access
facility at UNE rates, and that this rate should be rectified to make both VNJ and the CLEC
whole in the event the CLEC did not qualify for the UNE rate. VNJ claims that Massachusetts
did not accept the XO language but instead approved language that authorizes negotiations
between Verizon and the CLEC on a going-forward basis, and that New York likewise did not
approve what XO here proposes. Finally, VNJ states that it would not have any incentive to

2 BPU Docket Nos. TO05050418, TO050706086,
-TO05060551 & TO05060552



delay action at the Board when a CLEC is receiving inappropriate UNE rates, and is in the
process of drafting a petition as this matter moves forward. Thus, VNJ calls upon the Board to
deny this motion.

As to the issue of the language requiring VNJ to continue to provide discontinued facilities at all
wire centers where XO self-certifies, VNJ notes that XO has raised this issue for the first time
here in its reconsideration application, and thus it is untimely. Furthermore, VNJ claims that
XO's interpretation of the TRRO to require a certification and dispute process on both new
orders and upon embedded base of high-capacity loops and transports is frivolous and wrong
as a matter of law. The language in the TRRO, claims VNJ, applies only to new UNE orders,
and no expectation exists for this process to be ported to the existing facility base. Finally, XO
had the opportunity to present this theory before and failed to do so; according to VNJ, this is
simply an attempt by XO to attempt to modify provisions of the interconnection agreement and
the TRRO that are outside the scope of this action. As such, VNJ calls upon the Board to fully
deny this motion for reconsideration.

Following review, and in light of the nature of the motion, the Board finds that nothing in XO's
motion requires the Board to modify or otherwise reconsider its decision. A party should not
seek reconsideration merely because they are in some way dissatisfied with a decision. D'Atria
v. D'Atria, 242 N.J. Super. 392, 401 (Ch. Div. 1990). Rather, reconsideration is reserved for
those cases where (1) the decision is based upon a “palpably incorrect or irrational basis;” or (2)
it is obvious that the finder of fact did not consider, or failed to appreciate, the significance of
probative, competent evidence. E.g., Cummings v. Bahr, 295 N.J. Super. 374, 384 (App. Div.
1996). The moving party must show that the court acted in an arbitrary, capricious or
unreasonable manner. D’Atria, supra, 242 N.J. Super. At 401. “Although it is an overstatement
to say that a decision is not arbitrary, capricious, or unreasonable whenever a court can review
the reasons stated for the decision without a loud guffaw or involuntary gasp, it is not much of
an overstatement.” lbid.

In much the same manner, this Board will not modify an Order in the absence of a showing that
the Board’s action constituted an injustice or that the Board misunderstood or failed to take note
of a significant element of fact or law. Here, the Board does not find that the issues raised by
XO are sufficient to warrant reconsideration or modification. XO'’s allegations of error are,
essentially, reiterations of the arguments presented below which the Board rejected or else
introductions of new arguments. Nothing in the arguments presented now rises to the level to
convince the Board that the language approved for the interconnection agreement is fatally
flawed or wrong. Policy considerations on the issue of the burden of self-certification, and
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interpretation of elements of the TRRO, both fall within the Board’s jurisdiction, and nothing in
XO's petition reveals a foundation to believe that the Board misapplied fact or law. As such, the
Board HEREBY FINDS that the errors alleged by XO do not rise to the level to require
reconsideration or other modification of the Board’s April 27, 2006 Order, and thus the Board
HEREBY ORDERS that the motion for reconsideration by XO is DENIED.
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